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FEDERAL  TRADE  COMMISSION 

MAGNUSON-MOSS  WARRANTY — FTC 
IMPROVEMENT  ACT 

Guidelines  for  Public  Participation  In 
Rulemaking  Proceedings 

These  Guidelines  explain  the  expanded 
authority  granted  the  Commission  for 
conducting  rulemaking  proceedings 
under  the  Magnuson-Moss  Warranty — 
Federal  Trade  Commission  Improvement 
Act  and  describe  the  Bureau  of  Consumer 
Protection’s  procedures  for  Implementing 
section  202(h)  of  that  Act.  T^e  Bureau 
is  issuing  these  Guidelines  in  conform¬ 
ance  with  the  authority  delegated  It  by 
the  Commission’s  rules  of  practice 
§  1.17(d)  (2).  16  CPR  1.17(d)  (2). 

The  Guidelines  have  been  divided  into 
two  parts.  The  first,  “Rulemaking  and 
Public  Participation  Under  the  PTC  Im¬ 
provements  Act,’’  provides  a  step-by- 
step  explanation  of  Magnuson-Moss  rule- 
making  proceedings  and  discusses  the  eli¬ 
gibility  requirements  for  reimbursement 
imposed  by  the  statute  and  the  stand¬ 
ards  applied  in  reviewing  applications. 
In  the  second  part,  “Applsdng  for  Relm- 
biu'sement  for  FTC  Rulemaking  Partici¬ 
pation,’’  is  a  “how  to”  booklet.  It  de¬ 
scribes  the  details  of  the  application 
process  and  the  budgetary 'administra¬ 
tion  of  the  program. 

The  Bin-eau  of  Consumer  Protection 
has  solicited  the  viewpoints  of  inter¬ 
ested  parties  in  preparing  these  Guide¬ 
lines.  As  finally  drafted,  the  Guidelines 
refiect  extensive  comments  received  from 
consiuner  groups,  industry.  Congressional 
committees  and  members  of  the  public. 

The  Guidelines  were  adopted  by  the 
Bureau  of  Consumer  Protection  on 
May  31,  1977;  however,  the  Bureau  will 
consider  amendments  to  them  in  re¬ 
sponse  to  further  comments. 

Inquiries  should  be  addressed  to  Bon¬ 
nie  Naradzay,  (202)  523-3868,  the  Spe¬ 
cial  Assistant  for  Compensation,  OfSce  of 
the  Director,  Bureau  of  Consumer  Pro¬ 
tection,  Federal  Trade  Commission, 
Washington,  D.C.  20580. 

Margery  Waxman  Smith, 

Acting  Director. 

Bureau  of  Consumer  Protection. 

Rulemaking  and  Public  Participation  Under 
THE  PTC  Improvement  Act 

INTRODUCTION 

On  January  4,  1975,  the  Federal  Trade 
Commission  Act  was  amended  by  the  Mag- 
nuson-Moes  Warranty — Federal  Trade  Com¬ 
mission  Improvement  Act  (Pub.  L.  93-637, 
88  Stat.  2183  et  seq.).  Title  II  of  this  law 
confirmed  the  Federal  Trade  CommlsBlon’R 
authority  to  issue  Trade  Regulation  Rules 
and  established  the  procedures  to  be  followed 
In  their  promulgation. 

The  Improvement  Act  also  gave  the  Com¬ 
mission  the  authority  to  compensate  people 
for  participating  in  rulemaking  proceedings 
under  certain  conditions.  Congress  subse¬ 
quently  appropriated  $500,000  for  compen¬ 
sation  during  fiscal  1976,  and  again  for  fiscal 
1977.  The  President's  budget  for  FY  1978 
also  requests  $500,000. 

In  August  1975,  the  Commission  issued 
rules  of  practice  for  the  new  rulemaking  pro¬ 
cedures.  In  Rule  1.17,  which  covers  the 
compensation  program,  the  Commission  dele¬ 
gated  to  the  Director  of  the  Bureau  of  Con- 


■mnar  I¥D$»etlcB  authority  over  compensa¬ 
tion.  Th*  Butcm  has  already  approved  com¬ 
pensation  to  Interested  persons  for  partici¬ 
pation  In  rulemaking  proceedings  during  FT 
1976  and  FT  1977.  The  purpose  of  this  pam¬ 
phlet  is  to  provide  additional  guidelines 
describing  the  rulemaking  process  and  the 
standards  and  procedures  for  compensation. 

Part  I  explains  FTC  rulemaking,  to  give 
applicants  the  context  for  the  compensation 
program  and  to  explain  the  procedures 
within  which  successful  applicants  must 
work. 

Part  II  discusses  the  eligibility  require¬ 
ments  imposed  by  the  statute  and  the  stand¬ 
ards  applied  in  reviewing  applications. 

A  separate  pamphlet,  “Applying  for  Re¬ 
imbursement  for  FTC  Rulemaking  Partici¬ 
pation,”  describes  details  of  the  iqipllcatiim 
process  and  the  administration  of  the  pro¬ 
gram. 

I.  Rulemaking  Under  the  FTC  Improvement 
Act 

A.  NATURE  OF  THE  PROCEEDINGS 

Before  passage  of  the  Improvement  Act, 
PTC  rulemaking  was  conducted  under  the 
general  authority  of  section  6(g)  of  the  Fed¬ 
eral  Trade  Commission  Act  (15  U.S.C.  46(g) ) 
by  following  the  Administrative  Procedures 
Act  (5  UB.C.  653).  Section  553  provides  for 
what  is  commonly  called  liftormal  rulemak¬ 
ing.  The  basic  requirements  are  that  an 
agency  publish  a  notice  containing  the  pro¬ 
posed  rule  or  the  subjects  to  be  covered  by 
a  rule,  accept  written  comments  from  inter¬ 
ested  persons,  and,  when  a  final  rule  is  pro¬ 
mulgated,  publish  a  general  statement  of 
the  rule's  basis  and  purpose.  There  is  no 
requirement  that  oral  presentations  be  al¬ 
lowed.  opportunity  for  cross-examination 
granted,  ot  rebuttal  submissions  accepted. 

Section  202  of  the  Improvement  Act  re¬ 
quires  the  Commission,  when  Issuing  a 
lYade  Regulation  Rule,  to  proceed  under 
Section  553  of  the  APA  and  also  under  the 
special  requirements  established  by  the  Im¬ 
provement  Act.  These  requirements  are 
that: 

1.  The  Notice  of  proposed  rulemaking 
state  with  particularity  the  reason  for  the 
proposed  rule; 

2.  Interested  persons  have  an  opportunity 
to  submit  written  data,  views,  and  argu¬ 
ments; 

3.  An  opportunity  for  an  oral  hearing  be 
provided; 

4.  Any  final  rule  be  based  on  the  rule- 
making  reoord  and  be  accompanied  by  a 
statement  of  basis  and  purpose. 

The  majm*  addition  to  APA  section  553 
rulonaklng  is  the  requirement  that  an  im¬ 
portunity  for  an  informal  oral  hearing  be 
provided.  The  Improvement  Act  goes  on  to 
prescribe  requirements  for  these  hearings.  Of 
particular  importance  is  the  provision  that 
“if  the  Commission  determines  that  there 
are  disputed  Issues  of  material  fact  it  is  nec¬ 
essary  to  resolve,”  an  Interested  person  is  en¬ 
titled  to  present  rebuttal  submissions  and 
conduct,  or  have  conducted  for  him,  cross- 
examination  when  this  is  (a)  appropriate 
and  (b)  required  for  a  full  and  true  disclo¬ 
sure  with  respect  to  these  issues.  The  statute 
also  says  that  the  Commission  can  make  rul¬ 
ings  to  avoid  unnecessary  cost  or  delay.  This 
power  includes  authority  to  impose  time  lim¬ 
its,  to  require  that  cross-examination  be 
conducted  on  behalf  of  a  person  rather  than 
by  the  person  himself,  to  aggregate  the  in¬ 
terests  of  different  groups  for  purposes  of 
cross-examination  and  to  make  such  other 
rules  and  rulings  as  may  be  desirable  for  fair 
and  expeditious  conduct  of  the  hearing. 

Finally,  the  Improvement  Act  requires 
that  the  statement  of  basis  and  purpose  that 
accompanies  a  rule  include  a  statement  on 
the  prevalence  of  the  acts  or  practices  treated 


by  the  nile,  the  manner  and  context  in 
whlcli  theee  are  unfair  or  deceptive,  and  the 
economic  effect  of  the  Rule,  taking  Into  ac¬ 
count  the  effect  on  small  business  and  con¬ 
sumers. 

The  FTC  Rulemaking  Proceeding 

Step  1— Publication  of  InltUl  NoUce. 

Step  2 — ^Presiding  Officer  is  Designated. 

Step  3 — Commission  Accepts  Proposal  of  Is¬ 
sues  for  which  Cross-Examination  Might 
be  Appropriate  (Up  to  60  days  after  Ini¬ 
tial  notice). 

Step  4 — Commission  Accepts  Written  Sub¬ 
missions  of  Data,  Views,  and  Arguments 
(Until  45  days  before  Informal  hearings). 
Step  S — Publication  of  Final  Notice  of  Pro¬ 
posed  Rulemaking  (No  sooner  than  60  days 
after  Initial  notice) . 

Step  6 — ^Interested  Parties  Notify  Presiding 
Officer  of  Desire  to  Cross-examine  (Within 
20  days  after  Final  Notice) . 

Step  7 — Informal  Hearings  (Approximately 
90  days  after  Final  Notice) . 

Step  8 — Reputtal  Submissions  by  Interested 
ParUes  (As  appropriate) . 

Step  9 — Presiding  Officer  Prepares  His  Re¬ 
port. 

Step  10 — Staff  Makes  Recommendations  to 
the  Commission  In  a  Report  Based  on  the 
Record  and  on  Presiding  Officer’s  Report. 
Step  11 — Acceptance  of  Comments  on  the 
Presiding  Officer's  Report  and  Staff  Recom¬ 
mendations  and  Comments  (Up  to  60  days 
after  step  10) . 

Step  12 — Rulemaking  Record  (Steps  2 
through  11  plus  Pn^xised  Rule)  Submitted 
to  Commission  for  Final  Action. 

FTC  Rules  or  Practice  Requirements 

Step  1:  The  Commission’s  rules  of  practice 
provide  that  the  proceeding  commences  with 
pidilicatlon  In  the  Federal  Register  of  an 
initial  notice  of  proposed  rulemaking.  The 
notice  must  Include  (1)  the  terms  or  sub¬ 
stance  of  the  rule  or  a  description  of  the 
subjects  and  issues,  (2)  the  legal  authority, 
(3)  a  statement  describing  with  particularity 
the  reaeon  for  the  rule,  (4)  an  invitation  to 
all  Interest  persmiB  to  propose  issues  on 
which  cross-examination  might  be  appro¬ 
priate,  and  <5)  an  Invitation  to  all  interested 
persons  to  comment  on  the  proposed  rule. 

While  it  Is  not  required  by  the  statute  or 
the  Rules  of  Practice,  the  Commission  fre¬ 
quently  publlsbes  both  a  list  of  questions 
and  Issues  which  the  Commission  regards  as 
particularly  Important  to  the  proceeding, 
and  a  staff  report  summarizing  the  results 
of  the  inquiry  leading  to  the  proposed  rule. 
Also  published  in  the  initial  notice,  as  appro¬ 
priate,  Is  an  announcement  of  the  avail¬ 
ability  of  compensation  for  public  partici¬ 
pation.  Also,  although  not  required,  state¬ 
ments  may  be  added  which  Identify  Issues 
the  Commission  does  not  consider  to  be 
covered  by  the  proceeding.  These  statements 
are  to  help  Interested  parties  prepare  their 
testimony  or  written  comments  at  the  earli¬ 
est  possible  stage. 

Step  2:  A  Presiding  Officer  is  designated  to 
run  the  proceeding.  The  Presiding  Officer  has 
the  power  to  alter  deadlines  and  extend  time 
limits.  This  basic  schedule  for  rulemaking, 
as  established  by  the  rules  of  practice,  is 
subject  to  modifications  the  Presiding  Officer 
may  wish  to  make. 

Step  3:  Immediately  after  publication  of 
the  Initial  notice  the  Commission  begins  to 
accept  toritten  submissions  of  data,  and 
views  mmd  arguments  on  all  issues  of  fact, 
law,  and  policy.  These  written  comments  are 
accepted  until  45  dasrs  before  the  start  of  the 
informal  bearing. 

-  Step  4:  Written  comments  proposing  issues 
for  possible  cross-examination  are  accepted 
for  only  00  days  after  publication  of  the  ini¬ 
tial  notice,  or  tor  such  other  time  as  the 
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Commlsston  eBtabUatie*  In  tbe  Initial  notice. 
Tbe  only  Issues  that  must  be  designated  for 
poaelble  croea  eaamtnatkM  are  disputed 
issues  of  fact  ttuU  are  material  and  neces¬ 
sary  to  resolve.  However,  the  Commission  and 
the  Presiding  Officer  retain  the  power  to 
designate  any  other  Issues. 

Step  5:  After  the  expiration  of  the  60-day 
time  limit  for  filing  requests  for  designation 
of  Issues,  a  /tnmt  notice  of  proposed  rule¬ 
making  Is  publtshed  in  the  FxasaAi,  Rxcistxb. 
It  is  also  made  available  to  Interested  per¬ 
sons  to  the  extent  practicable  through  other 
means  and  establishes  the  places  and  dates 
for  Informal  hearings.  It  contains  the  desig¬ 
nated  Issues,  Instructions  to  persons  who 
wish  to  make  oral  presentations,  and  an  In¬ 
corporation  by  reference  of  the  contents  of 
the  Initial  notice. 

Step  6:  Within  20  days  after  publication  of 
this  final  notice,  an  Interested  person  who 
may  wish  to  cross-examine  must  notify  the 
presiding  officer  In  writing  of  this  psullcu- 
lar  Interest  with  respect  to  each  issue  desig¬ 
nated.  The  presiding  officer  then  Identifies 
groups  of  persons  with  the  same  or  similar 
interests  and  may  rpqulre  them  to  select 
a  single  representative  for  purposes  of 
examination,  including  cross-examination. 

The  Rules  do  not  establish  a  set  time  be¬ 
tween  issuance  of  the  final  notice  and  com¬ 
mencement  of  the  Informal  hearings.  Be- 
caiise  of  the  requirement  that  written  com¬ 
ments  be  submitted  45  days  before  the  in¬ 
formal  hearings,  however,  the  usual  practice 
Is  to  allow  at  least  gO  days  so  persons  who 
wish  to  make  written  comments  have  ade- 
examlnatlon.  Including  cross  examination. 

Step  7:  The  informal  hearing  may  take 
place  in  one  city  or  In  several  cities.  It  is 
precisely  what  Its  name  Implies;  a  nonad¬ 
judicative,  Informal  Inquiry  designed  to  ob¬ 
tain  Information  which  can  assist  the  Com¬ 
mission  In  making  a  decision.  Formal  rules 
of  evidence  do  not  apply  and  witnesses  are 
usually  not  sworn.* 

Step  8:  Submissions  by  Interested  parties 
rebutting  issues  raised  by  written  comments 
on  the  public  record  and  during  the  Infor¬ 
mal  bearing  are  accepted. 

Step  9:  After  the  Informal  hearing  record 
Is  closed,  the  Presiding  Officer  prepares  a 
summary  of  the  record  as  It  relates  to  the 
designated  Issues  and  makes  Initial  findings 
and  conclusions  on  these  issues,  together 
with  such  other  findings  and  conclusions  as 
he  sees  fit. 

Step  10:  The  rulemaking  staff  then  makes 
recommendations  to  the  Commission  in  a 
report  based  on  the  recced  and  taking  into 
account  the  Presiding  Officer’s  report. 


*One  substantive  point  must  be  empha¬ 
sised.  The  fact  that  an  Issue  is  designated 
for  possible  cross-examination  does  not 
necessarily  mean  that  cross-examination  will 
be  conducted  by  the  parties.  It  may  be  con¬ 
ducted  by  the  Presiding  Officer  Instead,  or 
the  Presiding  Officer  may  determine  to  limit 
cross-examination  In  general  or  on  a  par¬ 
ticular  point.  Even  after  designation,  cross- 
examination  Is  allowed  “to  the  extent  to 
which  it  is  appropriate  and  is  required  for 
a  full  and  true  disclosure  •  •  The  general 
criteria  that  determine  whether  the  request 
will  be  granted  are  whether  the  Issue  Is  one 
of  specific.  In  contrast  to  legislative,  fact, 
whether  full  and  true  disclosure  can  be 
achieved  only  through  cross-examination 
rather  than  through  rebuttal  or  presentation 
of  additional  oral  testimony,  circumstantial 
guarantees  of  the  trustworthiness  of  a 
presentation,  and  whether  the  particular 
presentation  Is  required  for  resolution  of  a 
deaigiisted  issue.  The  presiding  officer  can. 
of  course,  add  issues  at  any  time  during  the 
proceeding  if  In  his  Judgment  this  is  neces¬ 
sary  or  desirable. 


Step  11:  Both  these  docmnente  are  placed 
on  the  public  record  and  comments  on  them 
are  accepted  for  60  days. 

Step  12:  The  reports  of  the  Presiding  Of¬ 
ficer  and  the  staff  and  the  public  comments 
on  these  reports,  together  with  the  entire 
rulemaking  record,  are  submitted  to  the 
Commission  for  final  action.  If  a  final  rule  is 
promulgated,  a  statement  meeting  the  re¬ 
quirements  of  the  PTC  Improvement  Act  ac¬ 
companies  It. 

A  final  rule  Is  subject  to  Judicial  review 
In  the  United  States  Court  of  Appeals  upon 
the  request  of  any  Interested  person.  Includ¬ 
ing  a  consumer  or  consumer  organization. 
Any  appeal  challenging  the  sufficiency  or 
legality  of  the  rulemaking  proceeding,  or  the 
substantiality  of  the  record,  must  te  filed 
within  60  days  after  promulgation  of  the 
nile.  Thereafter  the  general  provisions  of 
Chapter  T  of  Title  5  of  the  U.S.  Code  apply. 

B.  TTPXS  OF  FASTTCIPATIOM 

There  are  several  stages  of  the  proceeding 
in  which  an  interested  person  can  partici¬ 
pate.  A  person  may  be  compensated  for  any 
or  all  of  these  types  of  participation.  Each, 
as  described  below.  Involves  different  activi¬ 
ties  and  different  deadlines: 

PREPARATIOS 

Step  3:  Submission  of  requests  for  desig¬ 
nation  of  issues  (must  be  filed  within  60  days 
after  publication  of  tbe  Initial  notice). 

STEP  4:  Development  of  substantive  data, 
vietas  and  arguments  for  tcritten  submis- 
stons  or  oral  presentations. 

HEARING  PARTICIPATION 

Step  6  <fr  7:  Appearing  as  a  tcitness,  pre¬ 
senting  studies  or  testimony,  or  partici^ting 
OS' a  party  in  the  informal  hearing,  toith  a 
right  to  examine  or  cross-examine  witnesses 
as  allowed  by  the  Presiding  Officer:  Requests 
to  participate  must  be  completed  within  80 
days  after  tbe  Initial  notice,  tbe  time  when 
notifications  of  Interest  must  be  submitted 
to  the  Presiding  Officer. 

Step  8:  Preparation  of  rebuttal  state¬ 
ments. 

POST-HEARING  PARTICIPATION 

Step  14:  Preparation  of  post-hearing 
comments.  These  must  be  completed  within 
60  deays  of  tbe  time  the  staff  statement  is 
placed  on  the  public  record. 

Two  possible  types  of  activities  are  not  re¬ 
imbursable.  Commission  Rules  provide  that  a 
rulemaking  proceeding  can  commence  in  re¬ 
sponse  to  a  petition  for  such  action  by  any 
person.  In  accordance  with  the  language  of 
the  Magnuson-Moss  Act,  tbe  Bureau  will  not. 
however,  consider  compensation  for  prepa¬ 
ration  of  any  petition  even  though  one  may 
eventually  result  In  a  rulemaking  proceed¬ 
ing.  Nor  will  the  Bureau  compensate  people 
for  participation  In  Judicial  review  of  a  Trade 
Regulation  Rule.  Tbe  Rules  of  Practice,  which 
track  the  Magnuson-Moss  Act.  state  that  a 
rulemaking  proceeding  commences  upon  the 
issuance  of  an  initial  notice.  It  concludes 
when  the  Commission  promulgates  a  final 
rule,  or  decline  to  do  so.  Thus,  petitions 
precede  the  rulemaking  proceeding:  any  Ju¬ 
dicial  review  follows  It. 

II.  Statutobt  Standasts  roe  Compeksatiom 

A.  TEKMS  or  THE  ACT 

Section  203(h)  of  the  Improvement  Act  (15 
UB.C.  57A)  sUtes;  * 

(1)  The  Comnrlsslon  may.  pursuant  to 
rules  prescribed  by  ft.  provide  compeiwatlon 
for  reasonable  attorneys  fees,  and  other  costa 
of  participating  in  a  rulemaking  proceeding 
under  this  section  to  any  person 

‘The  statutory  language  Is  exact.  The  for¬ 
mat  has  been  changed  to  enhance  rer'dablllty. 


(A)  Who  has.  or  represents,  an  Interest 

(1)  Wtkleh  would  not  otherwise  be  ade¬ 
quately  represented  In  such  proceeding 

and 

(li)  Representation  of  which  is  necessary 
for  a  fair  determination  of  the  rulemaking 
proceeding  taken  as  a  whole 
and 

(B)  Who  la  unable  effectively  to  partici¬ 
pate  In  such  proceeding  because  such  person 
cannot  afford  to  pay  costs  of  making  oral 
P*'®sentatlons,  conducting  cross-examination, 
and  making  rebuttal  submissions  in  such 
proccedlnga 

(2)  The  aggregate  amount  of  compensation 
paid  under  this  aulMectlon  in  any  fiscal  year 
to  aU  persons  who.  in  ruiemaklng  proceed¬ 
ings  in  which  they  receive  compensation,  are 
persons  who  either 

(A)  Would  lie  regulated  by  the  proposed 
rule 

or 

(B)  Represent  persons  who  would  be  so 
regulated,  may  not  exceed  25  percent  of  the 
aggregau  amount  paid  as  compensation  un¬ 
der  this  subsection  to  all  persoirs  In  such  fis¬ 
cal  year. 

(3)  The  aggregate  amount  of  compensa¬ 
tion  paid  to  all  persons  in  any  fiscal  year 
under  this  subsection  may  not  exceed 

$i.ooaooo. 

This  language  presents  several  Issues  of 
section  was  added  In  the  House-Senate  Con¬ 
ference.  the  only  mention  of  the  section  Is 
In  the  ConfereiM»  Report,  which  emphasizes 
that  the  purpose  of  the  compensation  pro¬ 
gram  Is  “to  provide  to  the  extent  possible 
that  an  affected  Interests  be  represented 
in  rulemaking  proceedings  so  that  rules 
adopted  thereunder  best  serve  the  puMle 
Interest  •  •  •.’* 

The  Bureau  believes  ths  intent  of  Coa- 
gress  Is  best  carried  out  by  policies  allowing 
broad  representation,  and  Its  interpretations 
are  oriented  accordingly. 

B.  ELiniBl.E  applicants 

According  to  the  statute,  “any  person” 
may  apply  for  compensation.  According  to 
.section  551(2)  of  the  Administrative  Proce¬ 
dure  Act,  “i>erson'*  means  “an  individual, 
partnership,  corporation,  association,  or  pub¬ 
lic  or  private  organlz.Ttlon  other  than  an 
agency.”  “Agency,”  In  section  551(1),  In- 
chidee  “each  authority  of  tbe  Govenunent 
of  the  United  States”  except  Cong^ress,  the 
courts,  territorial  governments,  and  the  gov¬ 
ernment  of  the  District  of  Columbia.  Under 
these  definitions,  any  entity  except  a  part 
of  tbe  Executive  branch  of  the  U.S.  Oovem- 
ment  can  apply  for  compensation. 

C.  LEVELS  OF  COMPENSATION 

The  statute  provides  that  tbe  Commlsaion 
may  “provide  compensation  for  reasonable 
attorneys’  fees,  expert  witness  fees,  and  other 
costs  of  participating  in  a  rulemaking  pro¬ 
ceeding  •  • 

This  language  requires  that  a  participant 
not  be  paid  In  excess  of  the  actual  cost  to 
it  of  participating  In  the  proceeding.  'The 
program  Is  not  intended  to  allow  an  appli¬ 
cant  to  make  a  profit.  An  organization  may 
not.  for  example,  hire  an  attorney  lor  $10 
an  hour,  charge  the  Commission  $30  an  hour 
for  tbe  attorney’s  acrvlcsa,  and  keep  ths 
balance.  Nor  may  it  claim  compensation  for 
its  employees  In  excess  of  the  actual  cost  of 
the  employees’  salaries  and  benefita.  An  ad¬ 
ditional  limitation  is  that  standards  must 
be  set  as  to  the  reasonableness  of  tbe  prices 
charged  for  those  services.  Obviously,  the 
Bureau  cannot  commit  Itself  to  reimburse 
p>artlclpants  for  any  coat  Incurred,  no  matter 
how  high. 

Within  these  limitations  the  parUclpant 
may  be  compensated  for  all  of  the  various 
kinds  of  costs  incurred.  Salaries,  travel. 
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printing  and  document  reproduction,  and 
other  operating  expenses  the  Bureau  deems 
necessary  to  effective  participation  are  com¬ 
pensable. 

D.  DEFINITION  OF  INTEREST 

Just  as  the  term  “any  person”  is  the  broad¬ 
est  that  Congress  could  have  chosen,  so  is 
the  term  “interest.”  No  one  should  be  in¬ 
eligible  whose  concerns,  or  whose  particular 
point  of  view,  might  be  crucially  affected  by 
the  proceeding. 

To  date,  most  applicants  have  claimed  to 
represent  the  interests  of  consumers  or  large 
subgroups  of  consumers.  Since  the  Bureau 
'  believes  the  consumer  interest  is  a  legitimate 
one  under  the  statute,  these  broad  formula¬ 
tions  of  the  interests  involved  have  usually 
been  accepted. 

Most  of  the  crucial  issues  in  rulemaking, 
however,  involve  determinations  of  where 
the  consumer  interest  really  lies.  Industry 
representatives  may  argue  that  the  ultimate 
costs  of  a  rule  to  consumers  will  exceed  the 
benefits  from  it,  or  that  the  rule  involves 
undesirable  transfers  of  money  or  risk  from 
one  group  of  consumers  to  another.  Within 
this  framework  rulemaking  proceedings  often 
hinge  on  complex  questions  concerning 
whether  particular  practices  occur  with  suf¬ 
ficient  frequency  to  Justify  government  ac¬ 
tion,  the  efficacy  of  proposed  remedies,  the 
scope  of  the  practices  to  be  covered,  and 
their  economic  impact. 

Disputes  over  such  issues  involve  compli¬ 
cated  realtlonsbips  of  common  interest  and 
confilct  between  different  segments  of  in¬ 
dustry  and  different  types  of  consumer  in¬ 
terest  or  subgroups  of  consumers.  For  ex¬ 
ample.  a  proposed  rule  on  a  particular  in¬ 
dustry  might  raise  costs  and  prices  as  the 
price  of  preventing  certain  deceptive  prac¬ 
tices.  At  least  three  distinct  consumer  in¬ 
terests  may  arise  in  such  a  case:  (1)  Those 
who  want  the  protection  and  believe  it  worth 
the  increase  in  price;  (2)  those  who  prefer 
to  look  out  for  themselves  and  buy  more 
cheaply;  and  (3)  those  who  would  be  priced' 
out  of  the  market  completely  by  the  in¬ 
crease,  therefore  deriving  no  benefit  from  the 
rule.  It  is  unclear  bow  a  group  representing 
"consumers”  can  encompass  all  three  points 
of  views. 

Or,  groups  may  agree  on  a  consumer  pro¬ 
tection  goal  but  be  opposed  in  their  assess¬ 
ment  of  the  best  way  to  attain  it.  An  example 
is  the  confilct  between  those  who  want  de¬ 
tailed  regulation  in  a  particular  area  and 
those  who  favor  a  free  market  approach  with 
minimal  government  intervention.  Again,  it 
Is  difficult  for  one  consumer  representative 
to  advocate  the  alternative  approaches  ef¬ 
fectively.  Despite  these  inherent  problems, 
the  Bureau  has  determined  that  broad  con¬ 
sumer  representation  is  preferable  to  none, 
and  has  approved  applications  to  represent 
consumers  as  a  general  class.  While  the  Bu¬ 
reau  will  continue  this  policy.  In  the  future. 
It  will  give  preference  to  applicants  who  de¬ 
fine  their  interest  or  point  of  view  with 
greater  specificity. 

E.  NECESSITY  FOR  REFSESENTATION 

Although  it  is  difficult  to  define  precisely 
when  representation  of  an  interest  “is  neces¬ 
sary  for  a  fair  determination  of  the  rule¬ 
making  proceeding  taken  as  a  whole,"  the 
Bureau  has  determined  that  this  require¬ 
ment  Is  met  If' the  proposed  rule  would  sig¬ 
nificantly  affect  the  Interest.  The  require¬ 
ment  Is  not  met  when  an  applicant  wishes  a 
proceeding  broadened  to  take  care  of  Its 
particular  concerns.  If  the  particular  Inter¬ 
est  is  not  significantly  affected  by  the  pro¬ 
ceeding  as  bounded  by  the  Commission  then 
representation  of  that  Interest  in  the  pro¬ 
ceeding  Is  unnecessary. 


F.  ADEQUACY  OF  REPRESENTATION 

The  Bureau  can  authorize  compensation 
only  if  it  finds  the  interest  the  applicant  has 
or  represents  “would  not  otherwise  be  ade¬ 
quately  represented  In  such  proceeding.” 

Bureau  staff  attorneys  have  a  duty  to 
identify-  and  present  information  on  the 
effect  of  the  rule  on  various  interests.  Other 
individuals  or  representatives  may  also  par¬ 
ticipate  in  the  hearing,  whether  compen¬ 
sated  or  not,  and  Introduce  data,  views,  and 
arguments  on  behalf  of  their  interests.  The 
Bureau  cannot  determine  that  an  appli¬ 
cant's  participation  is  needed  for  adequate 
representation  of  the  interest  unless  the 
applicant’s  proposed  activities  are  compared 
with  the  effcM'ts  of  the  staff  and  other  par¬ 
ticipants.  If,  for  example,  a  consumer  group 
wants  to  conduct  a  survey  which  duplicates 
six  surveys  already  on  the  record  it  is  difficult 
for  the  Bureau  to  find  that  the  consumer 
interest  will  not  be  adequately  represented 
without  the  redundant  evidence.  The  ade¬ 
quacy  clause  of  the  statute  requires  that 
replication  of  material  already  on  the  record 
or  scheduled  to  be  put  on  the  record  docs 
not  meet  the  standard. 

Third,  the  statutory  requirement  that 
without  the  particular  applicant  the  interest 
will  not  be  adequately  represented  means 
that  the  quality  of  an  iqiplicatlon  is  rele¬ 
vant.  The  Bureau  must  determine  that  it  is 
reasonably  likely  that  the  applicant  can 
competently  represent  its  interest. 

It  is,  however,  entirely  possible  that  an 
applicant  might  make  a  significant  contribu¬ 
tion  to  a  proceeding  without  making  repre¬ 
sentation  of  an  interest  completely  adequate. 
The  test  is  not  whether  a  particular  applicant 
will  make  representation  of  an  interest  fully 
adequate,  but  whether  the  representation 
will  make  a  substantial  contribution  to  the 
adequacy  of  the  representation. 

For  these  reasons,  the  Bureau  must  evalu¬ 
ate  the  substance  of  applications  so  it  can 
determine  that  the  applicant  can  reasonably 
be  expected  to  make  a  sufficient  contribution 
to  the  adequacy  of  the  representation  of  the 
interest. 

Because  of  the  diverse  proceedings  in¬ 
volved,  the  great  variation  in  interests  and 
applicants,  and  the  need  to  give  applicants 
sufficient  fiexibility  to  develop  their  own 
theories  and  approaches,  it  is  impossible  to 
establish  mechanistic  standards  for  evaluat¬ 
ing  the  substance  of  applications.  Both  iq>- 
pllcants  and  Bureau  staff  must  meet  short 
deadlines.  The  basic  schedule  for  rulemaking 
hearings  set  forth  In  Part  I  does  not  always 
allow  ^pllcants  to  develop  their  proposals  as 
thoroughly  as  they  might  like  and  does  not 
allow  Commission  staff  to  impose  elaborate 
information  requirements  on  them.  Not  does 
it  allow  fOT  the  extensive  negotiations  that 
characterize  grant  or  contract  processes. 

To  meet  the  statutory  standards  while 
minimizing  delays  and  uncertainty,  the  Bu¬ 
reau  has  evolved  a  set  of  possible  factors  to 
assist  its  determination.  These  factors  are 
guides,  not  arbitrary  tests. 

(1)  Point  of  view.  Key  issues  in  rulemak¬ 
ing  proceeding  often  involve  sophisticated 
questions  about  the  true  nature  of  different 
consumer  interests.  Evidence  that  an  appli¬ 
cant  has  a  point  of  view,  not  already  repre¬ 
sented  by  the  FTC  staff  attorneys  or  any 
other  party,  that  would  help  illuminate  these 
issues  can  be  favorable. 

(2)  Specificity.  The  more  clearly  an  iq>- 
pllcant  sets  forth  the  particular  issues  in 
the  proceeding  It  intends  to  address,  the 
point  of  view  of  the  interest  it  represents, 
the  nature  of  the  information  it  intends  to 
develop  or  introduce,  and  the  identities  and 
qualifications  of  the  personnel  working  on 
the  project  or  serving  as  experts,  the  more 
likely  It  is  to  be  funded.  Without  such  in¬ 


formation,  the  Bureau  cannot  make  the  re¬ 
quired  findings. 

(3)  Relation  between  the  applicant  and 
the  interest.  The  statute  does  not  establish 
any  criteria  for  determining  whether  an  ap¬ 
plicant  truly  represents  the  interest  in¬ 
volved;  however,  the  Bureau  must  examine 
the  bona  fides  of  the  representation  in  exam¬ 
ining  adeqi^y.  An  Industry  trade  associa¬ 
tion  that  claims  to  represent  consumers 
would  be  viewed  skeptically,  and  vice  versa, 
for  example. 

(4)  Constituency.  It  can  be  a  favorable 
factor  if  the  applicant  is  a  membership  or¬ 
ganization  or  is  supported  by  cash  contribu¬ 
tions  from  the  public  or  from  a  particular 
constituency.  The  willingness  of  individu¬ 
als  to  support  the  applicant  provides  some 
evidence  that  the  organization  is  indeed  re¬ 
sponsive  to  their  interest  and  raises  a  pre¬ 
sumption  that  the  group  will  continue  to 
represent  its  constituency’s  interest  in  the 
future. 

(5)  Experience  and  expertise  in  the  sub¬ 
stantive  area.  If  an  applicant  has  been  in¬ 
volved  in  the  subject  area  in  some  fashion 
and  has  developed  some  competence  on  the 
issues  presented  by  the  rulemaking  proceed¬ 
ing  because  of  this  involvement,  there  is 
better  reason  to  think  that  its  contribution 
will  be  valuable  than  if  it  has  shown  no 
prior  interest  in  the  area. 

(6)  Experience  in  trade  regulation  matters 
generally.  If  an  applicant  has  not  been  in¬ 
volved  in  a  substantive  area  but  has  been 
involved  in  analogous  problems  and  has 
demonstrated  competence  in  procedure  and 
general  approach,  its  experience  should  be 
taken  into  account. 

(7)  General  performance  and  competence. 
If  the  applicant  has  not  been  active  in  the 
subject  area  or  in  analogous  proceedings, 
demonstrated  ability  in  other  activities  is 
relevant,  as  is  evidence  that  the  applicant 
has  technical  capability  to  perform  the  ac¬ 
tivities  it  prc^ioses.  ’An  applicant  requesting 
funds  to  perform  survey  research  should 
prove  its  competence  in  conducting  surveys, 
or  in  knowing  whom  to  hire  for  survey  work. 
A  request  for  funds  for  cross-examination 
should  establish  the  expertise  of  the  pro¬ 
posed  cross-examiner. 

(8)  Contributions.  Another  consideration 
is  the  iqipllcant’s  willingness  to  spend  some 
of  its  own  money  on  the  proceeding.  This 
indicates  that  the  applicant  believes  the 
problem  is  significant  to  the  interest  it  repre¬ 
sents  and  that  its  participation  is  important. 
This  applies  only  if  an  applicant’s  financial 
state  would  permit  it  to  finance  partially,  but 
not  entirely,  the  cost  of  participation.  An 
applicant  will  not  be  penalized  if  it  cannot 
afford  any  contributions. 

None  of  these  factOTS  is  determinative  in 
itself.  These  criteria  simply  set  forth  different 
considerations  used  by  the  Bureau  In  deter¬ 
mining  whether  an  application  meets  the 
statutory  standard. 

C.  FINANCIAL  REQUIBElfENTS 

The  Improvement  Act  requires  a  finding 
that  the  applicant  “is  unable  effectively  to 
participate  in  such  proceeding  because  such 
person  cannot  afford  to  pay  costs  of  making 
oral  presentation,  conducting  cross  examina¬ 
tion,  and  making  rebuttal  submissions  in 
such  proceeding.” 

This  language  clearly  allows  compensation 
to  an  applicant  with  no  resources,  and  it 
clearly  excludes  compensation  to  a  rich  ap¬ 
plicant  whose  economic  interest  would  be 
directly  affected  and  who  thus  has  substan¬ 
tial  ability  and  incentive  to  protect  its  inter¬ 
est.  Also,  the  statute  is  phrased  in  terms  of 
the  inability  (d  the  applicant,  not  the  In¬ 
ability  of  the  Interest,  to  pay  tor  partldpi^ 
tion.  Nonetheless,  It  Is  essential  to  examine 
the  position  of  the  Interest  underlying  the 
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application.  An  appUcnni  without  naources 
representing  a  rich  Interet  la  regarded  with 
skepticism.  If  the  applicant  truly  repreeenta 
such  an  Interest,  there  should  be  other  ways 
for  It  to  obtain  funds. 

The  applicant  should  use  the  criteria  In 
the  Commission's  Buies  of  Practice  as  guides 
to  eligibility.  First,  the  Commission  requires 
that  the  ai^lication  Include  Information  re¬ 
lating  to  “the  economic  stake  of  the  Interest 
inrolTed  as  compared  with  the  cost  of  par¬ 
ticipation.”  If  this  economic  stake  is  small, 
then  It  can  be  presumed  that  the  applicant 
would  have  dlfBculty  raising  the  necessary 
funds  from  the  Interest. 

The  second  criterion  applies  when  the  In¬ 
terest  is  economic  and  the  cost  of  participa¬ 
tion  is  small  as  compared  with  the  economic 
stakes  Invcrfved.  In  such  circumstances  a 
representative  of  the  Interest  would  normally 
be  expected  to  finance  Its  own  participation. 
There  Is  an  exception,  however,  when  a  large 
total  stake  is  divided  among  many  separate 
people  so  that  each  Individual  has  little  In¬ 
centive  to  participate.  If,  for  example,  an 
Industry  practice  costs  50  falUlon  consumers 
$10  each,  the  total  economic  stake  Is  high 
and  It  would  be  difllcult  to  say  that  the  “In¬ 
terest"  In  the  abstract  could  not  afford  to 
participate.  In  reality,  the  money  and  time 
spent  obtaining  contributions  would  be 
enormous. 

The  Commission’s  rules  recognise  that 
compensation  money  should  be  available 
when  problems  of  organisation  and  contri¬ 
bution  cannot  be  overcome.  They  do  require 
that  the  applicant  Include  Information  on 
"the  feasibility  of  contributions  to  the  cost 
of  the  participation  by  individual  represent¬ 
atives  of  the  Interest.” 

The  third  criterion  requires  Information 
on  the  resources  of  the  applicant  or  the 
interest  represented.  A  well-funded  organi¬ 
zation  or  Interest  has  a  more  difllcult  time 
making  the  requisite  showing  that  It  Is 
\inable  effectively  to  participate  without 
Commission  compensatl<m.  The  statiite  does 
not  prohibit  the  Commission  from  funding 
established  groups  which  have  been  able 
to  maintain  themselves  through  general 
public  subscriptions,  foundation  grants,  sale 
of  consumer  goods,  or  services  or  other  de¬ 
vices.  It  regards  the  question  whether  an 
applicant  would  otherwise  be  unable  to 
participate  as  a  factual  Inquiry  Into  its  cir¬ 
cumstances.  A  group  with  substantial  re¬ 
sources  can  be  eligible  If  it  la  unable  to 
participate  because  Its  resources  are  already 
committed  to  other  areas.  If  It  has  under¬ 
taken  to  cover  too  noany  different  acttvttles 
to  focus  resources  on  a  project  as  large  as 
an  FTC  rulmnaking,  or  If  other  factors  would 
preclude  participation. 

Conclusion 

This  pamphlet  gives  a  general  explanation 
of  trade  regulation  rulemaking  under  the 
Improvements  Act.  It  also  Interprets  the 
policy  and  legal  Issvies  which  have  arisen 
under  the  compensation  program.  A  second 
pamphlet,  "Applying  for  Reimbursement  of 
FTC  Rulemaking  Partldpatlon,”  describes 
the  details  of  applying  for  compensation  and 
Includes  an  application  form,  with  Instruc¬ 
tions  on  how  to  fill  It  out. 

Applyinc  roa  Rximbuxsxmknt  or  FTC 
Rulxmakino  PaanciPATioN 

INTBOPTTtTIOW 

This  booklet  explains  bow  you  apply  for 
reimbursement  for  partidpaUon  in  a  Fed¬ 
eral  Trade  Commission  rulemaking  proceed¬ 
ing  if  the  Interest  you  have  or  represMtt 
cannot  be  presented  adequately  without 
compensation.  Before  you  mpgiy  you  should 
make  sure  that  you  understand  the  rule- 
making  process  and  the  statutory  criteria 
used  to  determine  your  eligibility  for  com- 
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pensatton.  The  rulemaking  process  Itself  and 
the  program  aat  up  to  review  compensation 
appUeatloaB  are  explained  In  another  book¬ 
let,  “Rulemaking  and  Publlq  Participation 
Under  the  FTC  Improvement  Act.” 

CHOOsmo  Phases  of  Paxticipation 

Phases  of  participation  are  (A)  prepara¬ 
tion  (preparing  written  comments  or  oral 
testimony  prior  to  bearing),  (B)  presenta- 
tlm  (presentation  of  oral  testimony  and/or 
crosaexamlnatlon  of  other  witnesses  at  hear¬ 
ing  and/or  filing  rebuttal  statementa  after 
the  hearings  have  concluded),  and  (C)  post¬ 
hearing  participation  (submitting  post- 
hearing  comments  after  the  staff  and  pre¬ 
siding  ofllcer's  reixurts  have  been  placed  on 
the  record). 

You  need  not  file  a  complete  application 
at  the  outset.  You  may  ask  for  compensation 
for  one  type  of  participation  Immediately 
and  broaden  your  iq>pllcatlon  after  further 
study.  This  will  allow  rapid  decisions  on 
those  typee  of  participation  that  require 
Immediate  response  smd  more  detailed  prep¬ 
aration  and  review  of  others.  Your  perfewm- 
ance  cm  one  phase  will,  of  course,  be  con¬ 
sidered  In  the  review  of  applications  for 
participation  In  later  phases. 

You  should  not  submit  an  appUcatlcm  for 
poet-hearing  rebuttal  partlclfMtlon  until 
after  the  hearings  are  over.  At  that  time,  you 
will  be  able  to  state  with  some  specificity 
which  Isues  you  have  determined  to  rebut. 

Your  application  for  post-bearing  com¬ 
ments  should  come  after  you  have  read  either 
the  Presldlhg  Ofllcer’s  report  or  the  final 
staff  report  or  both. 

THE  APPLICATION  PXOCESS 

I.  Timing  of  applications.  Although  an 
application  for  compensation  may  be  sub¬ 
mitted  any  time  after  the  Initial  notice.  It  Is 
usually  to  your  advantage  to  file  it  as  soon  as 
possible  after  Initial  notice  of  rulemaking 
appears.  Applications  are  generally  reviewed 
and  approved  or  rejected  within  the  context 
of  the  proceeding  as  It  stands  at  the  time 
of  the  review.  An  application  can  be  rejected 
because  another  applicant  representing  the 
same  Interest  has  already  been  funded  and 
additional  participation  is  not  needed  for 
adequate  representation. 

If  you  need  time  to  prepare  your  request. 
Inform  the  Bureau  that  you  intend  to  apply. 
Such  a  notice  of  Intent  will  help  the  Bureau 
In  Its  review  of  earlier  applications.  To  en¬ 
sure  timely  decision,  you  should  estimate 
the  time  needed  to  prepare  for  the  hearings 
and  make  sure  to  submit  your  application 
well  ahead  of  the  time  needed. 

II.  The  Review  Process. — A.  Submitting 
1/our  application.  Send  your  application  to: 
Special  Assistant  for  Compensation,  Office  of 
the  Director,  Bureau  of  Consumer  Protection. 
Federal  Trade  Commission,  Washington,  D.C. 
20580. 

Soon  after  receiving  your  application 
(usually  within  7  working  days),  the  Special 
Assistant  for  Compensation  will  send  you  a 
letter  acknowledging  receipt.  The  letter  will 
also  note  any  obvious  deficiencies  In  the  ap¬ 
plication  or  additional  Inforntation  required 
for  a  decision.  If  the  application  is  complete, 
the  letter  will  give  the  date  (usually  within 
3  weeks  of  receipt  of  the  application)  by 
which  a  final  decision  should  be  made. 

Direct  any  Inquiries  about  the  status  of 
your  application  to  the  Special  Assistant  for 
Compensation. 

B.  Review  of  your  Application.  (1)  The 
Special  Assistant  for  CompensafVen  gives  your 
application  to  the  Presiding  Officer,  who  pre¬ 
pares  recommendations  for  the  Bureau  Di¬ 
rector.  Staff  attorneys  Involved  In  the  pro¬ 
ceeding  file  separate  comments  on  the  state 
of  the  record. 

(2)  The  application.  Presiding  Officer’s  rec¬ 
ommendation,  and  staff  attorneys’  comments 
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then  go  to  the  Office  ot  the  Bureau  Director 
for  review. 

(3)  If  yovu*  application  la  approved,  the 
Bureau  Director  will  then  send  you  a  letter 
containing  the  formal  approval  and  the 
budget  as  ai^roved  by  the  Bureau.  If  It  Is 
rejected,  the  Bureau  DlrecUw’s  letter  will 
explain  the  reasons  your  application  was  not 
funded. 

HOW  TO  WRITE  TOUR  APPLICATION 

I.  Narrative  Proposal.  First  present  your 
narrative  justification.  To  minimize  copying 
cost,  please  type  your  proposal  single  spaced 
on  letter  size  (not  legal  size)  paper.  In  your 
narrative,  address  the  following  issues: 

a.  The  Interest  you  represent,  the  relevance 
of  the  proposed  rule  to  that  Interest,  and  the 
reason  paiticlpatlon  by  the  interest  In  the 
Trade  Regulation  Rule  Proceeding  is  neces¬ 
sary  for  a  fair  determination  of  the  prttceed- 
Ing  taken  as  a  whole. 

b.  Your  description  of  yourself  or  your 
organization.  Its  structore,  and  Its  normal 
activities;  the  reasons  It  Is  an  appropriate 
repreee ntatl ve  of  the  Interest;  and  why  your 
participation  Is  necessary  for  an  adequate 
representation  of  the  Interest. 

c.  The  reasons  you  require  compensation 
to  participate  effectively  In  the  proceedings. 
This  section  should  Indude  Information  on 
your  operating  budget  for  the  current  year, 
financial  statements  describing  the  sources 
and  uses  of  funds  relating  to  ongoing  pro¬ 
grams  and  activities,  and  any  other  pertinent 
financial  information.  You  should  also  ex¬ 
plain  here  why  the  Interest  you  represent 
cannot  finance  the  participation. 

d.  How  you  Intend  to  use  the  funds  during 
each  stage  of  participation.  Insofar  as  passi¬ 
ble,  you  should  describe  the  specific  evkleoce. 
activities,  studies,  or  other  outputs  that  wlU 
result  in  each  stage  of  participation.  You 
should  match  these  with  the  Itemized 
budget,  which  Is  Part  U  of  your  application. 
Ineludmg  responsibilities  of  each  staff  mem¬ 
ber,  eqjert  and  consultant;  information  oa 
time  and  salary  for  staff  members;  time  and 
fees  for  experts  and  consultants;  travel  and 
per  diem;  and  other  costs. 

e.  The  resumes  of  the  proposed  major 
participants. 

f.  Any  other  considerations  you  fejl  are 
significant. 

n.  The  Proposed  Budget.  After  you  have 
completed  your  narrative  proposal,  use  the 
budget  form  for  Part  n  of  you  application 
(Included  at  the  end  of  this  booklet).  The 
Special  Assistant  for  Compensation  can  send 
you  additional  copies  of  budget  forms.  The 
following  pages  provide  an  explanation  of 
this  budget  form,  of  keeping  accounts  and 
receipts  for  reimbursement  claims  and 
audita,  and  of  some  miscellaneous  matters. 

•  •  •  •  • 
UMITATYONS  ON  COMPSNSATION 

I.  Costs  Incurred  in  Preparing  the  Applica¬ 
tion.  'The  Commission ’a  Rule  1.17  provides 
that  compensation  la  not  available  for  costs 
incurred  before  the  Bureau  has  received  your 
application. 

II.  Reasonable  Costs. — A.  General  Stand¬ 
ards.  According  to  the  statute,  the  compen¬ 
sated  expenses  of  participation  must  be  "rea¬ 
sonable”  as  well  as  actually  Incurred. 

Fees  for  consultants  and  experts  are 
limited  to  the  maximum  rates  the  Commis¬ 
sion  can  pay  Its  own  consultants  and  experts. 

Travti  expenses  are  limited  by  govern¬ 
ment  standards.  Commercial  travel  muet  t>e 
coach  class.  Auto  mileage  Is  reimbursed  at  a 
rate  of  $.15  a  mile.  Per  diem  expenses  exceed¬ 
ing  the  rate  of  $37  per  day  are  not  reim¬ 
bursable.  no  matter  where  they  are  Incurred. 
Per  diem  Is  meant  to  Include  lodging  and 
meals.  Your  per  diem  claim  must  be  accom¬ 
panied  by  hotel  cr  motel  receipts.  If  you  stay 
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in  a  private  home  or  otherwise  incur  no 
lodging  expenses,  you  are  limited  to  $17/day 
per  diem  for  meals. 

The  Bureau  regards  Federal  Civil  Service 
salaries  as  proxies  for  market  rates  for  de¬ 
termining  payments  to  third  parties.  It  will 
not  approve  rates  exceeding  those  paid  gov¬ 
ernment  employees  of  similar  experience  and 
background. 

There  are  two  charts  attached  to  the  appli¬ 
cation  blank  for  budgets  (at  the  end  of  this 
booklet).  One  explains  maximum  hourly 
rates  and  other  expenses  for  which  third 
party  law  firms  may  bill  you  and  for  which 
you  may  be  reimbursed  by  compensation 
funds.  It  also  explains  the  method  by  which 
you  determine  the  cost  to  you  of  any  staff 
(salaried)  attorneys  for  reimbursement  pur¬ 
poses.  The  second  chart  details  the  means  of 
determining  your  overhead  and  indirect  costs. 

B.  Salaried  Employees.  For  your  salaried 
employees  or  the  salaried  employees  of  your 
group,  the  hourly  rates  you  quote  for  each 
must  accurately  reflect  their  prorated  sal¬ 
aries  plus  fringe  benefit  costs  to  your  orga¬ 
nization,  such  as  FICA.  Hie  celling  on  these 
hourly  rates  is  explained  in  the  attached 
charts. 

C.  Unanticipated  Expenses.  You  should 
devote  sufficient  planning  to  prepare  your 
budget  with  reasonable  accvu-acy.  It  is  to 
yoTir  beneflt  that  the  Bureau  authorize  any 
additional  funds  prior  to  your  incurring  the 
extra  costs.  The  Bureau  cannot  alwajrs  ap¬ 
prove  supplemental  payment  authorizations 
because  funds  may  already  have  been  fully 
committed  elsewhere. 

To  request  supplemental  fundings,  you 
should  send  a  letter  to  the  Special  Assist¬ 
ant  for  Compensation  explaining  and  Justi¬ 
fying  the  request  and  enclose  a  supplemental 
budget  for  these  additional  costs  which  you 
anticipate  incurring.  Similarly,  if  you  wish 
to  reallocate  among  major  budget  categories, 
you  must  send  a  letter  explaining  the  reallo¬ 
cation.  Unless  you  receive  written  approval 
of  any  costs  above  yoiu*  budget  categories  or 
your  maximum  allowed  budget,  you  will  not 
be  reimbiu'sed  for  those  costs. 

MISCELLANEOUS  ISSUES 

A.  Regulated  interests.  The  Improvement 
Act  speciflcaly  provides  that  compensation 
can  be  paid  for  representation  of  an  interest 
which  would  be  regulated  under  the  proposed 
rule.  Such  iqiplication  should  be  made  on 
the  same  forms  and  will  be  treated  in  the 
same  manner  as  any  other  application. 

The  extent  to  which  the  Commission  can 
consider  such  applications  Is  limited  by  the 
statue  In  that  compensation  paid  to  such 
persons  may  not  exceed  25  percent  of  the 
aggregate  amount  paid  as  compensation  to 
Skll  persons  in  a  flscal  year. 

B.  Right  to  participate.  The  grant  or  denial 
of  an  application  for  compensation  does  not 
affect  your  right  to  participate  in  the  pro¬ 
ceeding  applied  for. 

However,  an  application  for  compensation 
is  not  a  substitute  for  the  communications 
to  the  Presiding  Officer  required  by  the  Com¬ 
mission’s  rules  of  practice.  To  participate  In 
the  proceeding,  you  must  follow  the  rule- 
making  procedures  whether  or  not  applying 
for  or  receiving  ccunpensatlon. 

In  apprc^riate  circumstances,  the  Bureau 
may  approve  compensation  for  a  particular 
activity  contingent  upon  the  Presiding  Of¬ 
ficer’s  Independent  approval.  Nothing  in  the 
compensation  program  affects  the  Presiding 
Officer’s  authmity  over  the  proceedings.  If 
the  Presiding  Officer  chooses  to  limit  cross- 
examination  privileges  by  designating  a  rep¬ 
resentative  for  similar  interests,  funds  for 
croes-examlnatlon  purposes  can  be  claimed 
only  by  that  r^resentative. 

C.  Advance  Payments.  Rule  {1.17(e)(1) 
provides  for  advance  payments  where  neces¬ 


sary.  As  appropriate,  advances  may  be 
granted  in  some  instances  in  amounts  up  to 
50  percent  of  the  maximum  approved  budget. 
Further  advances  are  contingent  on  recon¬ 
ciliation  of  your  reimbursement  claims  and 
evidence  of  work  in  progress.  If  for  any 
reason  the  money  is  not  spent  for  the  funded 
purposes,  or  if  particular  expenditures  are 
not  allowed,  you  must  refund  the  money. 

All  participants,  except  state  governments 
as  defined  in  Pub.  L.  90^57,  must  refund  all 
interest  earned  on  advances  of  compensation 
funds  directly  to  the  U.8.  Treasury. 

D.  Accounting,  Financial  Management,  and 
Auditing  Standards.  Compensated  partici¬ 
pants  must  account  for  all  compensation 
funds  using  generally  accepted  accounting 
practices  which  must  be  consistently  applied, 
regardless  of  the  source  of  funds.  You  must 
support  all  expenditures  of  compensation 
funds  by  accurate  and  neat  records  and  re¬ 
ceipts.  Itemize  these  records  and  receipts  In 
sufficient  detail  to  show  the  exact  nature  and 
cost  of  the  rapendltures  for  each  account.  All 
personnel  should  sign  statements  attesting 
to  the  number  of  hours  worked,  the  nature 
of  the  work,  and  the  hourly  rate.  Salaried 
employees  should  state  their  weekly,  bi¬ 
weekly,  or  monthly  salary  to  explain  the  basis 
for  the  prorated  hourly  rate.  There  should 
also  be  an  explanation  of  any  fringe  benefits 
added  to  that  rate.  Copies  of  these  records 
and  receipts  will  be  the  basis  for  your  reim¬ 
bursement  claim. 

Reimbursement  claims  must  be  requested 
within  60  days  following  the  completion  of 
your  participation.  Any  advances  will  be  sub¬ 
tract^  from  the  approved  reimbursement. 
You  needn't  wait  until  the  end  of  your  par¬ 
ticipation  to  submit  reimbursement  claims 
if  you  have  outstanding  obligations  in  con¬ 
nection  with  your  participation  in  the  pro¬ 
ceeding  and  wish  to  get  Interim  repayment. 

To  prepare  and  maintain  acceptable  ac¬ 
counting  records: 

1.  Maintain  a  separate  bank  account  for 
all  funds  advanced  by  the  Commission  to 
support  your  approved  budget  for  participa¬ 
tion. 

2.  Subdivide  your  accounts  into  various 
budget  categories  approved  by  the  FTC. 

3.  Support  all  expenditures  charged  to  the 
budget  categories  with  vouchers  or  receipts 
approved  by  the  authorized  director  of  your 
project. 

4.  Maintain  tlme-and-attendance  records 
to  support  salary  and  wages  which  you 
claim.  Have  each  person  sign  his  tlme-and- 
attendance  record.  Include  and  explain  all 
travel  receipts. 

RETENTION  OF  RECORDS 

Accounting  reccmls  are  considered  to  be  all 
records  relating  to  the  receipt  and  expendi¬ 
ture  of  FTC  compensation  award  funds  and 
to  the  expenditure  of  the  participant’s  con¬ 
tributed  share  of  the  cost  of  a  project.  Rec¬ 
ords  required  for  retention  include  all  ac¬ 
counting  records  and  related  original  and 
su{H>orting  documents  that  substantiate 
costs  charged  to  the  rulemaking  activity. 

If  compensated,  you  must  keep  your  ac- 
coimting  records  for  participation  in  a  rule- 
making  proceeding  for  at  least  3  years.  Such 
records  are  subject  to  audit  by  the  Federal 
Trade  Commission  and  the  General  Account¬ 
ing  Office.  If  you  disagree  with  the  results  of 
the  reconciliation  of  your  reimbursement 
claim  or  of  any  audit,  present  your  case  to 
the  Director  of  the  Bureau  of  Consumer  Pro¬ 
tection  within  30  days  of  the  receipt  of  noti¬ 
fication  of  the  reimbursement  claim  or  audit 
results.  The  decision  on  such  appeals  by  the 
Bureau  Director  Is  final  and  conclusive.  In 
all  cases,  audit  findings  referred  to  you  for 
comment  must  be  responded  to  not  more 
than  30  dasrs  after  receipt  of  such  findings. 
You  must  file  a  written  response  which  meets 
each  issue  raised  by  the  auditor  subsequent 


to  each  audit  performed  either  by  FTC 
agency  staff  or  by  the  FTC’s  contracted  audi¬ 
tors. 

E.  Allocation  of  funds  to  particular  pro¬ 
ceedings.  The  Bureau  does  not  allocate  funds 
among  the  Individual  rulemaking  proceed¬ 
ings  or  limit  the  amoimt  that  may  be 
granted  for  compensation  in  any  particular 
proceeding.  In  the  future,  however,  it  may 
set  fm-th  In  the  initial  notice  a  limit  for 
funding  in  a  particular  proceeding  and  re¬ 
ject  applicants  automatically  once  this  ceil¬ 
ing  has  been  reached.  Notice  of  any  such 
procedure  would  be  Included  in  the  Initial 
notice  of  the  rulemaking  proceedings. 

F.  Individual  witness,  consultant,  and  ex¬ 
pert  compensation.  The  Federal  Trade  Com¬ 
mission  has  separate  procedures  for  Commis¬ 
sion  staff  to  hire  experts  and  consultants 
and  to  pay  them  for  their  work,  including 
appearances  at  hearings.  In  addition,  the 
FTC  has  a  program  whereby  staff  can  com¬ 
pensate  individual  witnesses  for  expenses  in¬ 
curred  in  the  course  of  participating  In  hear¬ 
ings.  Individuals  wanting  reimbursement  for 
such  expenses  should  contact  Commission 
staff  well  in  advance  of  their  appearances  and 
obtain  information  about  these  programs. 
They  should  not  file  applications  under  the 
compensation  program  unless  the  required 
statutory  findings  can  be  made. 

If  you  wish  to  locate  your  own  witnesses 
and  to  include  provisions  for  witness  pay¬ 
ment  in  your  application  budget,  keep  in 
mind  that  the  Federal  Tlade  Commission 
allows  a  witness  fee  of  $20  per  day  of  testi¬ 
mony  plus  $16  for  subsistence  expenses.  In 
addition,  witnesses  may  be  reismbursed  for 
their  actual  travel  expenses,  including  intra- 
city  cab  fare. 

Q.  Performance  standards.  If  your  applica¬ 
tion  and  budget  are  appoved  and  your  par¬ 
ticipation  costs  are  to  be  reimbursed,  the  pre¬ 
siding  officer  will  be  asked  afterward  to  com¬ 
ment  on  the  quality  of  your  work.  He  will 
also  report  on  his  estimation  of  the  appro¬ 
priateness  of  your  claimed  expenditures  in 
terms  of  your  contribution  to  the  proceeding. 

If  you  then  apply  for  reimbursement  of 
participation  costs  in  an  additional  rule- 
making  proceeding,  the  Bureau  Director  will 
consider  the  quality  of  your  past  perform¬ 
ance. 

H.  Role  of  the  Commission  Staff.  The  staff 
will  assist  any  prospective  applicant  only  by 
describing  information  on  the  material  to  be 
Introduced  Into  the  rulemaking  record.  Di¬ 
rect  your  questions  about  the  proceedings  to 
the  Assistant  Director  for  Rulemaking  and 
about  the  application  process  to  the  Special 
Assistant  for  Compensation. 

Neither  the  staff  nor  the  Presiding  Of¬ 
ficer  will  help  write  an  application,  provide 
special  favors  or  services  to  any  particular 
applicant,  or  penalize  any  applicant  for  tak¬ 
ing  a  position  at  variance  with  that  of  the 
staff.  In  addition,  neither  the  staff  nor  the 
Presiding  Officer  can  commit  the  Bureau  to 
approving  or  rejecting  a  particular  applica¬ 
tion.  You  can  help  maintain  the  impartiality 
of  this  program  by  contacting  the  staff  only 
for  factual  Information  on  the  rulemaking 
proceeding.  Direct  all  inquiries  about  the 
status  of  your  application  to  the  ^lecial  As¬ 
sistant  for  Compensation  rather  than  to  the 
Presiding  Officer  or  the  staff. 

Keep  in  mind  that,  if  your  application  is 
approved,  you  will  not  be  "working  for”  the 
Federal  Trade  Commission.  Therefore  you 
cannot  rely  on  FTC  clerical  or  administra¬ 
tive  assistance  of  any  kind  in  canning  out 
your  participation.  Nor  can  the  FTC  aid  you 
by  using  its  authwity,  e^;.,  subpoena  power, 
to  help  you  obtain  information  which  you 
could  not  otherwise  obtain. 

Publication  authorized  by  the  Commis¬ 
sion. 

James  A.  Torxm, 
Acting  Secretary. 
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Chabt  a. — Maximum  biUable  ratet  for 
pariicipatinff'  attomep$  (Effective  date: 
Map  t8,  1977) 


(D 

Years  of  related 
experienee* 

01) 

08 

Oil) 

Salary 

(IV) 

Hourly 

rate'^ 

0upto2.. . . . 

11-10 

022.177 

021 

2upU4 . . . . . . 

12-10 

20,571 

26 

4upto6... . . . . 

13-10 

31,508 

30 

0  up  to  8.. . 

14-10 

37,347 

38 

Overs _ _ 

15-10 

43,923 

42 

>  staff  attorney  (oa  salariee)  must  calculate  their 
hourly  cost  to  their  organiiation  by  diTidins  their  annual 
salaries  by  1,872  hours.  (Oovenunent  work  hours  per  year 
eioluding  SKk  leave,  vaeatioa  time,  and  hoUdayi  are 
figured  at  1,072  hr/yr.)  To  this  figure  is  added  the  per- 
oentam  cost  of  any  retirement  (social  security),  he^th 
and  UfB  {insurance  benefits,  workman’s  compensation, 
and  unemplosmient  insurance  borne  by  the  organisation 
for  each  employee  participating  in  this  program.  Indirect 
costs  are  accounted  for  by  adding  on  25  pet  of  the  total 
hourly  rate  calculated.  Only  the  actual  cost  of  salaried 
attom^s  time  may  be  billed  iot  by  the  organisation  (up 
to  the  masimums  in  col.  IV). 

'  Applicants  must  submit  attorneys’  rteumte. 

*  The  participating  attorney  may  bill  separately  only 
for  travd  (oommeroial  rates  and  $87A1  flat  rate  par  diesn), 
secretarial  costs  (tO/b),  long  distance  tel^thone.  tran* 
scripts  and  copying  costs.  Paralegal  and  other  addra  pro- 
fasMonal  hourly  rates  depend  on  ownparison  of  resumes 
with  oompcuable  civil  service  ratings. 


Chsbt  B 

■ffecUve  Date:  May  38.  1977 

OTBHsao  (iNontacT  Ooaro)  and  niiNOS 
BKNam 

I.  Overhead  Includes  such  items  as  heat, 
light,  q>aoe,  basic  telephone,  and  Indlreet 
administrative  costs.  Tou  may  add  a  flat  per¬ 


centage  (36%)  of  each  employee's  hourly 
rate  for  overhead. 

Not  Included  In  overhead  are: 

l.  Secretarial  hours  (88/hour  flat  rate.  In¬ 
cludes  all  fringe  benefits  but  does  not  In¬ 
clude  35%  overhead). 

3.  Travel — 

A.  Intracity  transportation  (must  be 
documented  If  over  $15;  otherwise  must  be 
Itemized  and  affirmed  by  applicant). 

B.  Intercity  transportation  837/day  flat  per 
diem  for  means  and  lodging;  commercial 
class  plane,  train,  or  bus;  or  15^/mlle  for 
private  auto  (must  be  documented:  hotel 
receipts,  all  conunerclal  tickets,  and  an  Itemi¬ 
zation  of  each  travel  expense  by  date,  per¬ 
son  traveling,  locations,  and  any  other  per¬ 
tinent  Information). 

3.  Direct  administrative  costs  such  as  book¬ 
keeping,  xeroxing,  and  equipment  rental. 

n.  Audited  Overhead  Rates — If  the  OAO 
has  audited  your  organisation’s  overhead 
calculations,  you  may  use  the  percent  figure 
'assigned  to  you  by  OAO.  Submit  dociunenta- 
tlon  and  an  itemization  of  costs  Included  In 
your  overhead  rating  when  you  submit  your 
application  and  budget.  ^ 

m.  Fringe  Benefits  should  Include  each 
employee’s  cost  to  you  over  and  above  the 
salary  you  pay  each  person.  9br  example, 
figure  the  percentage  costs  of  tmmploy- 
ment  compensation,  health  and  life  Insur¬ 
ance,  workman’s  compensation,  and  social 
security  tax  which  are  borne  by  your  organi¬ 
sation  for  each  employee.  Do  not  Include  sick 
leave,  vacatl<»i  time,  and  hoUdaya,  as  tlisy 
are  figured  In  the  1873  hours/year  prorated 
salary  calculation  (see  Chart  A,  Footnote  1). 
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DISnUCTIOMS 

1,0.  PHASE  or  PARTICIPATIOM!  CHECK  THE  APPLICABLE  PHASE  OP  PAETICIPATIOM.  COMPLETE  SEPARATE  FORM  FOR  EACH  PHASE. 
A  DESCRXPTIOM  OF  EACH  PHASE  CAN  BE  FOUND  IN  "APPLYING  FOR  REIMBURSEMENT  OF  FTC  RULEMAKING  PARTICIPATION." 

2.0  CHECK  ORIGINAL  IF  THIS  IS  YOUR  FIRST  SL'BMISSION,'  CHECK  SUPPLEMENTAL  IF  WE  REQUESTED  ADDITIONAL  INFORMATION  OR 
IF  YOU  ARE  REQUESTING  ADDITIONAL  FUNDS  FOR  AN  ALREADY  APPROVED  BUDGET;  CHECK  REIMBURSEMENT  WHEN  YOU  SUBMIT 
REIMBURSEMENT  CLAIMS.  FOR  EACH  REIMBURSEMENT  CLAIM  FILED,  CHECK  WHETHER  IT  IS  A  PARTIAL  OR  FINAL  A.ND  NOTE 
WHICH  SUBMISSION  THIS  IS  (I.E.,  1ST.  2ND,  ETC.). 

3.0  ATTACH  NARRATIVE  PROPOSAL  OUTLINING  WORK  TO  RE  PERFORMED. 

3.1A  FOR  EACH  INDIVIDUAL  ATTACH  A  RESUME  AND  ON  SUPPLEMENTALS  ATTACH  DATA  FOR  (HILY  NEW  PERSONNEL  LISTED. 

3.  IB  DESCRIBE  WORK  TO  BE  PERFORMED. 

3. 1C  SEE  LIST  OF  STANDARD  COST  FOR  APPLICABLE  RATES  (ATTACHED). 

-3. ID  GIVE  PLANNED  TOTAL  HOURS  FOR  EACH  PERSON.  , 

3. IE  MULTIPLY  COLUMNS  (C)  AND  (D)  TO  OBTAIN  THIS  TOTAL.  I.E..  RATE  X  HOU^  -  TOTAL  REQUEST. 

3.  IF  THIS  WILL  BE  COMPLETED  BY  FTC  .TO  REFLECT  APPROVED  BUDGET. 

3.1G  COMPLETE  WHEN  REQUESTING  REIMBURSEMENT  AND  ATTACH  RECEIPTS,  EXPENSE  DOCUMENTATION  AMD  VERIFICATION  OF  WORK 
COMPLETED. 

3.1H  TOTAL  OF  ABO\X  COLUMN. 

3.11  SUBTOTALS  FROM  ADDITIONAL  PA(XS. 

3.1J  TOTAL  OF  3'.IH  AND  3.11. 

3.2A  INCLUDE  TRAVEL,  PER  DIEM,  SUPPLIES  AND  ALL  OTHER  EXPENSES. 

3.2b  INCLUDE  NUMBER  TRAVELING . AND  DESTINATION,  DAYS  OF  PER  DIEM,  ETC. 

3.2c  LIST  TOTAL  REQUEST  FOR  EACH  EXPENSE  ITEM. 

3.  2d  THIS  WILL  BE  COMPLETED  BY  FTC  TO  REFLECT  APPROVED  BUDGET. 

3.2b  SAME  AS  3.1G. 

3.2F  TOTAL  OP .ABOVE  COLUMN. 

3.2G  SUBTOTALS  FROM  ADDITIONAL  PAGES. 

3.2H  TOTAL  OF  3. 2F  AMD  3.2G. 

4.0A  INCLUDE  AMOUNT  OF  ADVANCE  PAYICNT  REQUESTED  AMD  IF  SUPPLEMENTAL,  TOTAL  ADVANCE  PAYMENTS  TO  DATS. 

4.0B  TO  BE  COMPLETED  BY  FTC. 

4.0C  TO  BE  COMPLETED  BY  PTC. 

4.6d  AUTHC«IZED  APPLICANT  SIGNATURE  REQUIRED  FOR  EACH  REIMBURSEMENT  CLAIM. 

S.O  TO  BE  COMPLETED  BY  FTC  AFTER  AUDIT  OP  REIMBURSEMENT  CLAIM.  ' 
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For  an  advance  "look"  at  the  '  '  ‘  ^ 

FEDERAL  REGISTER,  try  our 
new  information  service.  A 
recording  will  give  you  selections 
from  our  highlights  listing  of 
documents  to  be  published  in  the 
next  day's  issue  of  the  FEDERAL 
REGISTER. 
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